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RESOLUTION

Before this Court is a Motion dated June 13, 2017 filed
by accused-movant Gregorio Tocmo Ipong, through counsel,
principally seeking, among others, for a judicial determination
of probable cause.

In his Motion, accused-movant Ipong claims that the
prosecution failed to establish the elements constituting the
charge for a violation of Section 3 (e) of R. A. No. 3019,
otherwise known as the Anti-Graft and Corrupt Practices Act,



as amended, when it maintained that he unilaterally chose
and indorse Aaron Foundation Philippines, Inc. (AFPI)as the
conduit-NGO implementor of his Priority Development
Assistance Fund (PDAF)livelihood projects covered by SARO
No. ROCS-07-03536 in disregard of the appropriation law and
its implementing rules and/or without the benefit of public
bidding, as required under Republic Act No. 9184 and its
implementing rules and regulations and with AFPI being
unaccredited and unqualified to undertake the projectsl.

Accused-movant Ipong further alleges that he is not
responsible for the accreditation of AFPI; that the bidding
requirement under COA Circular No. 2007-001 was not yet in
existence at the time AFPIwas selected; that the Implementing
Rules and Regulations of R. A. No. 9184 stating that an NGO
may be contracted only when they are so au thorized by an
appropriation law or ordinance was not yet in existence at the
time AFPI was selected; and, that the appropriation law or
ordinance requirement under GPPB Resolution No. 12-2007
was not yet in existence at the time the AFPIwas selected and
the funds transferred2•

Anent the charge of malversation, as defined and
penalized under Article 217 of the Revised Penal Code,
accused-movant Ipong argues that he does not have custody
and control over his PDAF fund; that his mere act of sending
an official letter of endorsement to TLRC does not constitute
criminal inducement; that he had no participation in the
alleged premature transfer of funds to the AFPI; and, that the
responsibility to implement the project is not with him.

Moreover, accused-movant Ipong insists on the absence
of a conspiracy as well as a denial of his right to due process
as the Office of the Ombudsman decided his case on the basis
of a criminal complaint filed by its Field Investigation Office
(FIO). Finally, he avers that the Field Investigation Office (FIO)
of the Office of the Ombudsman (OMB) lacks personal
knowledge of the facts and the transactions in question.

When given time (Order, June 19, 2017), the prosecution
filed its Opposition dated July 3,2017. It alleges that accused-
movant Ipong violated the Rule that a copy of the motion must
be served and received by the adverse party at least three (3)
days prior to the date set for hearing and that accused-movant
Ipong and his counsel were both absent at the date of the

1 Pp. 177, Vol 1
2 Ibid. pp. 178-179



hearing on his own Motion, showing a lack of interest to
pursue the same.

On the principal issue, the prosecution insists, quoting
extensively its Resolution dated June 30, 2016, that probable
cause exists to indict accused-movant Ipong for the offenses
charged and that the arguments proffered by him are mere
reiterations of his arguments in his Counter-Affidavit dated
October 30, 2015 and Motion for Partial Reconsideration dated
October 12, 2016 filed during the preliminary investigation.
The prosecution further alleges that the matters raised by
accused-movant Ipong are evidentiary in nature, best passed
upon in a full-blown trial.

Additionally, the prosecution cites Section 15 of Republic
Act No. 6770, otherwise known as the Ombudsman Act of
1989, to support its position that the Office of the
Ombudsman is clothed with the power to investigate and
prosecute on its own the acts committed by accused-movant
Ipong as alleged in the Informations. It further brushed aside
as a mere afterthought the claim of accused-movant Ipong
that the FIO did not have personal knowledge of the acts and
transactions subject of the Informations.

This Court immediately noted its issuance of warrants of
arrest against all the accused except accused Cunanan, who
already posted bail, after it found the existence of probable
cause to issue the same (Minutes, June 6,2017).

It must be recalled that our jurisprudence is replete with
elucidations on the two (2) kinds of determining the existence
or non-existence of probable cause (Hao, et al. vs People, G. R.
No. 183345, September 17, 2014 citing People vs Castillo, et
ai., G. R. No. 171188, June 19,2009), thus - -

There are two kinds of determination of probable
cause: executive and judicial. The executive determination of
probable cause is one made during preliminary investigation.
It is a function that properly pertains to the public
prosecutor who is given a broad discretion to determine
whether probable cause exists and to charge those whom he
believes to have committed the crime as defined by law and
thus should be held for trial. Otherwise stated, such official
has the quasi-judicial authority to determine whether or not



a criminal case must be filed in court. Whether or not that
function has been correctly discharged by the public
prosecutor, i.e., whether or not he has made a correct
ascertainment of the existence of probable cause in a case, is
a matter that the trial court itself does not and may not be
compelled to pass upon.

The judicial determination of probable cause, on the
other hand, is one made by the judge to ascertain whether a
warrant of arrest should be issued against the accused. The
judge must satisfy himself that based on the evidence
submitted, there is necessity for placing the accused under
custody in order not to frustrate the ends of justice. If the
judge finds no probable cause, the judge cannot be forced to
issue the arrest warrant.

Clearly, with the issuance of a warrant for the arrest of
accused-movant Ipong on June 6, 20173, this Court had
already determined, as mandated, the existence of probable
cause.

Hence, the principal prayer for a judicial determination of
probable cause becomes as superfluity.

Nevertheless, probable cause has been defined as the
existence of such fact and circumstances as would excite the
belief, in a reasonable mind, acting on the facts within the
knowledge of the prosecution, that the person charged was
guilty of the crime for which he was prosecuted. The term does
not mean actual and positive cause nor does it import
absolute certainty. It is merely based on opinion and
reasonable belief. Thus, a finding of probable cause does not
require an inquiry into whether there is sufficient evidence to
procure a conviction. It is enough that it is believed that the
act or omission complained of constitutes the offense
charged. Precisely, there is a trial for the reception of evidence
of the prosecution in support of the charge (UCPBvs Looyuko
(G. R. No. 156337, September 28,2007).

It should also be emphasized that facts and
circumstances which are necessary to be included in the
criminal complaint or information must be determined by
reference to the definition and elements of the specific crime
(Serapio vs. Sandiganbayan, 396 SCRA 443). Likewise, the
criminal complaint or information must embody the essential
elements of the crime charged and must set forth the facts and
circumstances that have a bearing on the culpability and
liability of the accused (People vs. Quitlong, 292 SCRA 360).



Moreover, an Information only needs to state the ultimate facts
constituting the offense; the evidentiary and other details (i.e.,
the facts supporting the ultimate facts) can be provided during
the trial (Enrile vs People of the Philippines, et al. G.R. No.
213455, August 11,2015).

Furthermore, a complaint or information is sufficient if it
states the name of the accused; the designation of the offense
given by the statute; the. acts or omissions complained of as
constituting the offense; the name of the offended party; the
approximate date of the commission of the offense; and the
place where the offense was committed (Sec. 6, Rule 110,
Revised Rules of Criminal Procedure).

Guided by the foregoing and after a cursory reading of
the Informations, this Court finds sufficiency and that the
ultimate facts indeed exist therein.

Relative to the other grounds raised by accused-movant
Ipong in support of his Motion, this Court finds the same to be
matters of evidence best threshed out in a full-blown trial on
the merits, where both parties may exhaustively ventilate their
respective positions.

Finally, it must also be emphasized that the prosecution
correctly defined its constitutional mandate of performing
investigatory and prosecutorial functions putting a halt to the
oblique position of accused-movant Ipong.

WHEREFORE, in view of the foregoing, the Motion for
Judicial Determination of Probable Cause dated June 13,
2017 filed by accused-movant Gregorio T. Ipong is hereby
DENIED for lack of merit.

MPARO M. T JE-
Presiding Justice

Chairperson
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I attest that the conclusions in the above Resolution were
reached in consultation before the case was assigned to the
writer of the opinion of the Court's Division.

Pursuant to Article VIII,Section 13 of the Constitution, it
is hereby certified that the conclusions in the above Resolution
were reached in consultation before the case was assigned to
the writer of the opinion of the Court.

MPARO M~ ~JE-
Presiding Justice


